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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC19-01646 
CASE NAME: SANDHU VS. BANGA 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED ANSWER AND CROSS-
COMPLAINT   /  FILED BY KIRANA DEVI 
* TENTATIVE RULING: * 
 
 Defendant Kirana Devi’s unopposed motion for leave to file an Amended Answer to the 
Complaint, and a Cross-Complaint, is granted.  Defendant shall file these pleadings on or before 
October 14, 2021.  The Cross-Defendant/Plaintiff shall file an Answer to the Cross-Complaint on 
or before November 3, 2021. 
 
 Code of Civil Procedure section 473(a)(1) provides the Court discretion to permit a 
party to amend its pleadings.  The general rule is that the Court should exercise this discretion 
liberally in favor of amendments, to permit the resolution of all disputed matters between 
two parties in a single proceeding.  (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. 
Co. (2006) 137 Cal.App.4th 905, 916; Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 
1070, 1081 [policy of “great liberality” in permitting amendments to pleadings at any stage of 
the proceedings].) 
 
 The Court also notes that “it is an abuse of discretion to deny leave to amend where the 
opposing party was not misled or prejudiced by the amendment.”  (Kittredge Sports Co. v. 
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Super. Ct. (1989) 213 Cal.App.3d 1045, 1048.)  Trial courts are to liberally permit such 
amendments, provided there is no statute of limitations concern, nor any prejudice to the 
opposing party, such as delay in trial, loss of critical evidence, or added costs of preparation.  
(Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 489-490.) 

 In light of these considerations, the Court exercises its discretion to grant defendant’s 
unopposed motion. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-01646 
CASE NAME: SANDHU VS. BANGA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

 3.  TIME:  9:00   CASE#: MSL09-03212 
CASE NAME: CAPITAL ONE VS. TAYLOR 
HEARING ON MOTION TO SET ASIDE AND VACATE DEFAULT JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
This unopposed motion to vacate the default and default judgment is granted for the reasons 
cited in the moving papers.  Notably, Plaintiff has reviewed and found valid the claim that the 
account was fraudulent and the Defendant was not responsible for the charges.  The matter is 
dismissed with prejudice. 

 

  

 4.  TIME:  9:00   CASE#: MSL16-03698 
CASE NAME: CAPITAL ONE VS. BONIFACIO 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
On or about January 4, 2017, the parties stipulated to a settlement of this case and agreed that 
the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after making 
several payments.   This unopposed motion is granted.  Judgment is ordered for Plaintiff in the 
principal sum of $2,397.11 court costs of $375.00 for a total judgment of $2,772.11. 
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 5.  TIME:  9:00   CASE#: MSL19-02094 
CASE NAME: DEPARTMENT STORES VS. PACK 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY DEPARTMENT STORES NATIONAL BANK 
* TENTATIVE RULING: * 
 
On or about July 26, 2020, the parties stipulated to a settlement of this case and agreed that the 
Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after making 
several payments.  This unopposed motion is granted.   Judgment is ordered for Plaintiff in the 
principal sum of $4,514.55 court costs of $424.50 for a total judgment of $4,939.05. 

 

 

 6.  TIME:  9:00   CASE#: MSL19-04583 
CASE NAME: DISCOVER BANK VS. GALLEGOS 
HEARING ON MOTION TO VACATE STAY AND ENTER JUDGMENT PER STIPULATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
On or about November 13, 2019, the parties stipulated to a settlement of this case and agreed 
that the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after 
making several payments.  This unopposed motion is granted.   Judgment is ordered for Plaintiff 
in the principal sum of $1,917.41 court costs of $579.50 for a total judgment of $2,496.91. 

 

  

 7.  TIME:  9:00   CASE#: MSL20-03022 
CASE NAME: DISCOVER BANK VS. AFAN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
 On April 22, 2021, Plaintiff served by mail its first set of requests for admissions, genuineness 
of documents on defendant.  No response was received by Plaintiff.  Plaintiff has moved for an 
order that the truth of all of the specified facts in the requests for admissions be deemed 
admitted.  This unopposed motion is granted.  Request Numbers 1-11 and the genuineness of 
documents as specified in Plaintiff’s Requests for Admissions, Set One are deemed admitted. 
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 8.  TIME:  9:00   CASE#: MSL20-03292 
CASE NAME: WELLS FARGO VS. LLOYD 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
On February 9, 2021, Plaintiff served by mail its first set of requests for admissions, 
genuineness of documents on defendant.  No response was received by Plaintiff.  Plaintiff has 
moved for an order that the truth of all of the specified facts in the requests for admissions be 
deemed admitted.  This unopposed motion is granted.  Request Numbers 1-10 and the 
genuineness of documents as specified in Plaintiff’s Requests for Admissions, Set One are 
deemed admitted. 

 

  

 9.  TIME:  9:00   CASE#: MSN18-2076 
CASE NAME: KRAMER VS. BOARD OF SUPERVISOR 
HEARING ON BRIEFING REGARDING PETITIONERS AMENDED PETITION 
* TENTATIVE RULING: * 
 
The Court continues this matter on its own motion to November 8, 2021 at 9:00 a.m. 
 

  

10.  TIME: 9:01   CASE#: MSC21-00046 
CASE NAME: LIGHTING VS. J COPELLO 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY J COPELLO INTERNATIONAL CORPORATION 
* TENTATIVE RULING: * 
 

Before the Court is a motion to set aside a default and default judgment filed by Defendant 

J Copello International Corporation dba Copello Electric Co. ("Copello"). For the reasons set 

forth, the motion is granted. The default entered against Copello is vacated, and the default 

judgment against Copello is set aside. Defendant Copello shall file its answer to the Complaint 

by October 14, 2021. The Court in its discretion declines Plaintiff's request for attorneys' fees 

and costs. 

Factual Background 

Plaintiff Commercial Lighting Industries, Inc. ("CLI") filed suit against Copello and two other 

defendants arising out of goods, services, and labor furnished in connection with a real property 

improvement project for St. Paul's Commons Residential located in Walnut Creek. (Compl. ¶ 3.) 

Plaintiff has also sued for foreclosure of a mechanic's lien, naming Copello as well as 

defendants St. Paul's Parish R W / ST V ("St. Paul's) and The John Stewart Company as the 

alleged owners of the real property on which the work was performed. (Compl. ¶¶ 3-5, 29-36.) 

The Complaint alleges Copello installs commercial lighting products, that it was a subcontractor 

on the Walnut Creek project, and that it failed to pay all amounts due for the lighting supply 
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products furnished by CLI. (Compl. ¶¶ 3, 9-13.) The Complaint seeks damages of over 

$167,000 representing the net unpaid balance owed for the lighting products. (Compl. ¶¶ 15, 16, 

among others.) 

Plaintiff contends it served Copello by subservice of the summons and complaint on an adult 

"John Doe" apparently in charge at the Copello business address on February 4, 2021 followed 

by mail service of the pleadings directed to Jack Copello, agent for service of process of 

Copello, at the Copello business address. The proof of service was filed with the Court on 

May 21, 2021, concurrently with Plaintiff's request for entry of Copello's default. Copello's default 

was entered on May 21, 2021. A default judgment was entered by the Clerk of the Court against 

Copello on May 24, 2021 on its monetary claims for relief (first through fourth causes of action). 

Copello filed its motion to set aside the default and default judgment less than three weeks later 

on June 8, 2021.  

Standard for Relief under Code of Civil Procedure § 473(b) 

Code of Civil Procedure § 473(b) includes both a mandatory and discretionary provision. 

A motion for relief under both of the provisions generally must be made within a reasonable 

time, no later than six months after entry of the default, judgment, order or "proceeding" from 

which the relief is sought, and must be accompanied by the proposed pleading, in this case the 

answer. (Code Civ. Proc. § 473(b).) The Clerk's entry of default is considered a proceeding and 

is the date from which the six-month deadline is measured. (Garcia v. Gallo (1959) 176 

Cal.App.2d 658, 669 ["courts have interpreted the clerk's entry of default as a "proceeding" 

taken against the party, which marks the beginning of the period, even though the judgment on 

the default is not entered until later."]) (See also Weiss v. Blumencranc (1976) 61 Cal.App.3d 

536, 541 [citing the date of entry of the default by the clerk as the date the six-month period 

begins to run under Code of Civil Procedure § 473].) 

Code of Civil Procedure § 473 is a remedial statute intended to be liberally applied to achieve 

the objective of determining actions on their merits. (Zamora v. Clayborn Contracting Group, Inc. 

(2002) 28 Cal.4th 249, 256 ["'the provisions of section 473 … are to be liberally construed and 

sound policy favors the determination of actions on their merits'"].) The law strongly favors 

granting relief to allow the party to have his day in court and resolve the case on the merits. 

(Rappleyea v. Campbell (1994) 8 Cal.4th 975, 980; Shapiro v. Clark (2008) 164 Cal.App.4th 

1128, 1139-1140.) Any doubts as to whether relief is warranted are to be resolved in favor of 

the party seeking relief. (Austin v. Los Angeles Unified School District (2016) 244 Cal.App.4th 

918, 929.) 

The test for discretionary relief requires the party seeking relief to show excusable error. 

(Comunidad en Accion v. Los Angeles City Council (2013) 219 Cal.App.4th 1116, 1132.) 

Excusable error considers whether "a reasonably prudent person under the same or similar 

circumstances might have made the same error." (Id. [italics in original].) "Where the mistake is 

excusable and the party seeking relief has been diligent, courts have often granted relief 

pursuant to the discretionary relief provision of section 473 if no prejudice to the opposing party 

will ensue." (Zamora, supra, 28 Cal.4th at 258.) In such cases, the law looks unfavorably on 

parties who attempt to take advantage of their opponent’s mistake, inadvertence, or neglect. 
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(Reed v. Williamson (1960) 185 Cal.App.2d 244, 248.) "Unless inexcusable neglect is clear, 

the policy favoring trial on the merits prevails." (Minick v. City of Petaluma (2016) 3 Cal.App.5th 

15, 24, quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [emphasis added].) 

In cases where "the party in default moves promptly to seek relief, and the party opposing 

the motion will not suffer prejudice if relief is granted … very slight evidence will be required to 

justify a court in setting aside the default." [Citations omitted; emphasis added.] (Elston v. City of 

Turlock (1985) 38 Cal.3d 227, 235 [superseded by statute on other grounds].) (See also Mink v. 

Superior Court (1992) 2 Cal.App.4th 1338, 1343 ["[w]hen the moving party promptly seeks relief 

[under section 473(b)] and there is no prejudice to the opposing party, very slight evidence is 

required to justify relief"]; Rogalski v. Nabers Cadillac (1992) 11 Cal.App.4th 816, 821 [same, 

reversing order refusing to set aside default and default judgment and citing prompt filing of 

motion for relief and lack of prejudice to plaintiff, despite plaintiff having to oppose the motion 

to set aside the default and delay].) 

Basis for Relief 

The Court interprets the motion as seeking relief under the discretionary provisions of Code of 

Civil Procedure § 473(b). The motion was filed timely within less than one month after the 

default and default judgment were entered. The motion shows diligence by Defendant in 

contacting counsel for Plaintiff in an effort to have the default vacated, the reasonably prompt 

filing and service of the motion for relief thereafter, and Copello's intention and readiness to 

defend the action. (Fusch Decl. ¶¶ 2-5.) 

The motion is also supported by the declaration of Jack Copello, the Chief Executive Officer of 

the defendant company. He denies that he received a copy of the summons and complaint 

served on "John Doe," and denies that any of his employees gave him a copy of the summons 

and complaint. (Copello Decl. ¶¶ 2, 3.) He declares he immediately sent a copy of the request 

for entry of default to his counsel when he received it. (Copello Decl. ¶ 2.) He also contends that 

the quote on which CLI's claims is founded is disputed and not the quote which was fulfilled, 

raising what may be potential defenses to CLI's claims. (Copello ¶ 4.) (See also Suppl. Fusch 

Decl. Exh. A [proposed answer].) 

The declarations in support of the motion provide sufficient "slight evidence" that the default and 

default judgment were entered against Copello based on mistake, excusable neglect, surprise 

or inadvertence. The declarations support a finding that Copello failed to respond because its 

agent for service of process (Jack Copello) was not aware of the lawsuit and did not receive 

copies of the summons and complaint notwithstanding the proof of service that shows an 

unnamed individual was allegedly given the papers. When Copello received the request for 

default papers on May 4, 2021, it acted promptly to take steps to defend the action. 

Failure to Warn Counsel Prior to Seeking Default 

Recent case law makes it clear that attorneys who have dealt with the adverse party's counsel 

are under an ethical obligation to warn the other party's counsel prior to requesting a default or 

default judgment. (See Lasalle v. Vogel (2019) 36 Cal.App.5th 127. (Id. at 135 ["The State Bar 

Civility Guidelines deplore the conduct of an attorney who races opposing counsel to the 
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courthouse to enter a default before a responsive pleading can be filed. Accordingly, it is now 

well acknowledged that an attorney has an ethical obligation to warn opposing counsel that the 

attorney is about to take an adversary's default. [Citations, internal quotation marks omitted.]"].) 

As the Court in that case explained, "The ethical obligation to warn opposing counsel of an 

intent to take a default is now reinforced by a statutory policy that all parties 'cooperate in 

bringing the action to trial or other disposition.' ([Code Civ. Proc.] § 583.130.) Quiet speed and 

unreasonable deadlines do not qualify as 'cooperation' and cannot be accepted by the courts." 

(Id. at 137.)   

It appears undisputed the parties through counsel engaged in extensive communications trying 

to settle before suit was filed, and CLI's counsel did not communicate with Copello's counsel 

again before requesting Copello's default, only after Copello's counsel contacted CLI's counsel 

in response to Copello's receipt of the request for entry of its default. (Moffitt Decl. ¶¶ 4-12.) 

CLI's counsel states that on May 10, 2021, Copello's counsel indicated he would get an answer 

on file "ASAP." (Moffitt Decl. ¶ 13, Exh. C.) Apparently, Copello's counsel delayed for more than 

11 days after their call and did not attempt to file the answer until after May 21, 2021, when the 

answer was refused by the Clerk as a default had already been entered. The attorneys had their 

next communication on May 27, 2021. (Moffitt Decl. ¶ 13; Fusch Decl. ¶¶ 3, 4.) Implicit in the 

record is that despite the parties' communications after Copello was advised of the lawsuit and 

prior to the entry of its default, CLI's counsel did not give Copello a specific deadline to file the 

answer or inform Copello's counsel prior to filing the request for default that Copello's default 

would be requested if Copello's answer was not filed by a date certain. These circumstances 

provide additional support for the finding the default was entered based on excusable neglect, 

inadvertence, or surprise.  

Lack of Prejudice 

The opposition makes no claim that CLI will suffer any prejudice by the Court setting aside the 

default and default judgment so that the action can be addressed on the merits of CLI's claims 

against Copello. The Court notes that no default has been entered and there are no answers on 

file by the two other defendants named in the fifth cause of action for foreclosure of CLI's 

mechanic's lien in which Copello is also named as a defendant.  

Failure to Submit Proposed Answer with Motion 

The Opposition correctly points out that the motion failed to include a copy of the proposed 

answer which is required under Code of Civil Procedure § 473(b). Copello has subsequently 

submitted its proposed answer to the Complaint. (Suppl. Fusch Decl. Exh. A.) The failure to 

submit the proposed answer with the motion is not fatal to the motion, as substantial compliance 

is sufficient under Code of Civil Procedure § 473(b) given the statute's remedial purposes, so 

long as the proposed answer is submitted to the Court and served on opposing counsel prior to 

the Court entering an order granting the motion. (See County of Los Angeles v. Lewis (1918) 

179 Cal.398, 400; Job v. Farrington (1989) 209 Cal.App.3d 338, 340-341 [submission of 

proposed answer prior to hearing sufficient substantial compliance with the statute, reversing 

order denying relief from a default judgment]; County of Stanislaus v. Johnson (1996) 43 
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Cal.App.4th 832, 837-838 [submission of proposed answer prior to hearing sufficient substantial 

compliance with the statute].)  

Attorney's Fee Award 

The mandatory relief provision based on an attorney affidavit of fault requires the Court to direct 

the attorney to pay "reasonable compensatory legal fees and costs to opposing counsel or 

parties." (Code Civ. Proc. § 473(b).) The Court does not find the mandatory provision to be 

applicable as the motion is not supported by a declaration admitting attorney fault nor does it 

appear the default was entered as a result of any attorney fault on the facts before the Court.  

The Court may relieve a party of default under the discretionary provision "upon any terms 

as may be just," including awarding attorneys' fees and costs to the other party. Plaintiff 

requests an award of $3,000 in legal fees for Plaintiff's opposition to the motion. The Court 

exercises its discretion not to award attorneys' fees and costs as a condition to granting relief 

under the circumstances. 

 

  

11.  TIME: 10:00   CASE#: MSC18-00996 
CASE NAME: COLLINS VS. TUTEN 
JURY TRIAL - SHORT CAUSE / 3 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

12.  TIME: 10:00   CASE#: MSL20-02016 
CASE NAME: KBR INC.  VS.  DANIELS 
COURT TRIAL - (2-3 HRS) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

 

13.  TIME: 10:00   CASE#: MSL20-02805 
CASE NAME: STATES RECOVERY VS. KIAMARSI 
JURY TRIAL - SHORT CAUSE / 3 DAY(S) 
* TENTATIVE RULING: * 
 
Continued to 2/07/22 at 10:00 a.m. per agreement of the parties. 

 

 

 


